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Kontekstas

Treciyjy Saliy pilieciy atvykimas j ES Seimos
susijlungimo pagrindu jgauna vis didesne svarba.
2010 m. ES valstybés narés iSdavé apie 2,5 milijony
leidimy gyventi. 30 proc. juy buvo iSduota Seimos su-
sijungimo pagrindu. PanaSios tendencijos stebimos
ir Lietuvoje, kur per metus iSduodama apie 700 lei-
dimy gyventi Seimos susijungimo pagrindu ir prii-
mama apie 3 000 sprendimy pakeisti leidima gyven-
ti Seimos susijungimo pagrindu.

Lietuva vykdo ribojancia imigracijos politika,
todél migrantai i$ treciyjy Saliy, norintys atvykti j
Lietuva, bet neatitinkantys keliamy reikalavimy,
bando / gali bandyti ieskoti keliy gauti viza ar lei-
dima gyventi neteisétais btidais. Vienas tokiy — fik-
tyvios santuokos / registruotos partnerystes su Lie-
tuvos pilieciais ar teisétai Lietuvoje gyvenanciais
uzsienieciais sudarymas bei fiktyvus jvaikinimas.
Identifikacijos, prevencijos ir kovos su tokiais pazei-
dimais praktika Lietuvoje dar néra didelé, keliai ar
apgaulés biidai nebuvo giliau analizuoti. Si studija
— tai pirmas tokio pobtidZio bandymas apZzvelgti ir
jvertinti situacija, jstatymine baze bei identifikuoti
praktines problemas, kylancias tiriant fiktyvias san-
tuokas, registruotas partnerystes ar fiktyvy jvaikini-
ma.

2010 m. apie 30 proc. ES isduodamy lei-
dimy gyventi uZsienieciams yra isduo-
dama Seimos susijungimo pagrindu

Istatyminé bazé ir apibrézimai

Istatymas , Dél uzsienieCiy teisinés padéties”
(Zin., 2004, Nr. 73-2539) (toliau — Istatymas) neapi-
brézia savokos ,Seima”. Taciau [statymas jvardija,
kas migracijos kontekste yra laikomi Seimos nariais.
Kas yra ,Seimos nariai” priklauso nuo rémejo, pas
kurj atvyksta Seimos nariai, statuso — ar jis yra tre-
Ciosios Salies pilietis, ar nejudus Lietuvos Respubli-

kos pilietis, ar ES arba judus Lietuvos Respublikos
pilietis. Pazymétina, kad sutuoktinis / partneris, at-
vykstantis i ne ES Salies, turi biiti ne jaunesnis nei
21 mety, o vaikai — ne vyresni nei 18 mety.

Istatymas neapibrézia santuokos bei regist-
ruotos partnerystés turinio. Tai apibrézia kiekvie-
nos salies, i8 kurios atvyksta treciosios salies pilietis,
teisé, t. y. uZsienyje sudaryta santuoka ar registruota
partneryste Lietuvos migracijos institucijos pripa-
zjsta be papildomy procediiry. Gyvenimas nesusi-
tuokus (neregistruota partnerysté) pagal Istatyma
nebuity laikomas gyvenimu Seimoje ir pagrindu at-
vykti j Lietuva.

Leidimas gyventi uZsienieciui, sudariusiam
santuoka su tos pacios lyties Lietuvos Respublikos
pilie¢iu, Seimos susijungimo pagrindu nebtty is-
duotas, nes tokia santuoka / registruota partnerysté
nebtuty jregistruota Civilinés metrikacijos skyriuje.
Civilinés metrikacijos skyriai jregistruoja tik tokias
Lietuvos Respublikos pilieciy santuokas, kurios ne-
prieStarauja LR civiliniam kodeksui. Taciau santuo-
kos / registruotos partnerystés, sudarytos uzsienyje
tarp dviejuy uZsienieciy, néra apskaitomos ir vertina-
mos Lietuvos institucijy. Todél neaisku, kaip buty
elgiamasi tokiu atveju, jei leidimo Seimos susijungi-
mo pagrindu prasytu uzsienietis, kuris yra sudares
uzZsienyje pripaZjstama registruota partneryste su
kitu uZsienieciu, teisétai gyvenanciu Lietuvoje. S
klausima greiciausiai spresty teismas.

Istatyme apibréztos fiktyvios santuokos, fik-
tyvios registruotos partnerystés ir fiktyvaus jvaiki-
nimo savokos. Santuoka ar registruota partnerysté
Istatymo apibréziamos kaip fiktyvios, kai jos suda-
romos siekiant gauti leidima gyventi Lietuvos Res-
publikoje ir nesiekiant sukurti Lietuvos Respublikos
teisés akty nustatyty kity santuokos ar registruotos
partnerystés teisiniy pasekmiy. ,Fiktyvios tévys-
tés” savoka, nors neapibrézta, iSplaukia is [statymo
savokos , fiktyvus jvaikinimas”, kuris apibréZiamas
kaip jvaikinimo procediira, kuri atliekama siekiant
gauti leidima gyventi Lietuvos Respublikoje ir ne-
siekiant sukurti Lietuvos Respublikos teisés akty
nustatyty kity jvaikinimo teisiniy pasekmiy.

Siuo metu [statyme numatyta galimybé pa-
naikinti leidima gyventi dél fiktyvios santuokos ar
registruotos partnerystés tik tada, kai tokj leidima
turi treciosios Salies pilietis, atvykes pas kita trecio-
sios Salies pilietj arba nejudy Lietuvos Respublikos
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pilietj. Taciau fiktyvias santuokas gali sudaryti ir ES
pilieciai arba judus Lietuvos Respublikos pilieciai.
Todél Seimui pateiktose Jstatymo pataisose numa-
tyta galimybé panaikinti ES pilie¢io Seimos nario
leidima gyventi tuo atveju, kai tre¢iosios Salies pilie-
tis santuoka ar registruotq partneryste su ES pilieciu
ar judziu Lietuvos pilieciu sudaré fiktyviai.

Bitina pabrézti, kad Istatyme apibréZtos savo-
kos taikomos tik Istatymo reglamentavimo srityje,
t. y. uzsienieciy migracijos procediirose. Socialinés
apsaugos, civilinés teisés ir kitose srityse Seimos na-
riy sampratos gali skirtis nuo ty, kurios apibréztos
Istatyme.

PazZymeétina, kad sutuoktinis / par-
tneris, atvykstantis is ne ES salies, turi biiti
ne jaunesnis nei 21 mety, o vaikai — ne vyresni
nei 18 mety.

Santuokos / registruotos partnerystés
teisétumo vertinimas

Kai atvyksta sutuoktinis ar registruotas par-
tneris ir kreipiasi dél leidimo gyventi Seimos susi-
jungimo pagrindu, Migracijos departamento prie
LR vidaus reikaly ministerijos (toliau — Migracijos
departamentas) ir migracijos tarnybos darbuotojai
turi jvertinti, ar sudaryta santuoka ar registruota
partnerysté néra fiktyvi. Vertinama uZzsieniecio san-
tuoka arba registruota partnerysté, sudaryta per 5
mety laikotarpj pries prasymo iSduoti / pakeisti lei-
dima gyventi pateikima ir kelianti pagristy jtarimuy.

LR vidaus reikaly ministro jsakymuose' jvar-
dyti veiksniai, pagal kuriuos galima spresti, kad re-
gistruota partnerysté ar santuoka yra fiktyvi:

* susituokus arba sudarius registruotos partnerystés
sutartj negyvenama kartu;
¢ sutuoktiniai ar partneriai netvarko bendro tkio;

* sutuoktiniai ar partneriai nekalba abiem supranta-
ma kalba;

¢ iki santuokos ar registruotos partnerystés sutarties
sudarymo asmenys nebuvo susitike;

* apie svarbias aplinkybes sutuoktiniai ar partneriai
pateikia priestaringus duomenis;

* santuokai arba registruotos partnerystés sutarciai
sudaryti buvo sumokéti pinigai (iSskyrus kraicio
forma duotus pinigus, jeigu tuokiasi pilieciai ty
Saliy, kuriose kraic¢io davimas yra jprastas daly-
kas); yra pozymiy, kad vienas ar abu sutuoktiniai
praeityje buvo sudare fiktyvig santuoka ar fiktyvia
registruotos partnerystes sutartj.

DazZniausia jtarimy pareigiinams kelia san-
tuokos, kuomet sutuoktiniai iki santuokos sudary-
mo mazai bendravo, nekalba viena kalba, ju sociali-
né padeétis yra skirtinga, didelis amziaus ar iSsilavi-
nimo skirtumas.

Norédami jvertinti jtarimus, migracijos tarny-
by pareiguinai atlieka patikrinimus, ar sutuoktiniai
gyvena kartu, ar bendrai tvarko tikj, ar kalba abiem
suprantama kalba, kiek laiko bendravo iki santuo-
kos sudarymo. Si informacija yra gaunama atlie-
kant sutuoktiniy apklausas rastu bei patikrinimus
vietoje. Apklausos atveju yra parengti specialiis
klausimynai, kuriuose abiejy sutuoktiniy atskirai
klausiama ty paciy fakty — kaip susipaZzino, kokie
bendri draugai, kaip atrodo btistas ir pan. Jeigu pa-
teikta informacija nesutampa, kyla pagrjsty jtarimy,
kad sudaryta santuoka gali buti fiktyvi. Taip pat gali
biti atliekamos tévy, kaimyny, drauguy, pazjstamu
apklausos. Jei vienas i$ sutuoktiniy ar partneriy yra
ne ES pilietis ir gyvena ne Lietuvoje, tai apklausa
Migracijos departamento rasytiniu prasymu atlieka
Lietuvos Respublikos diplomatinés atstovybés pa-
reigiinas. Atsisakymas biiti apklaustiems yra rimtas
pagrindas manyti, kad sudaryta santuoka yra fik-
tyvi. Jei nepakanka surinkty duomeny ir informa-
cijos, leidZianc¢ios manyti, kad sudaryta santuoka
arba registruota partnerysté yra fiktyvi, Migracijos
departamentas priima sprendima iSduoti leidima

'Lietuvos Respublikos vidaus reikaly ministro 2005 m. spalio 12 d. jsakymas Nr. 1V-329 ,Dél dokumenty leidimui laikinai gyventi Lietuvos Respubli-
koje gauti pateikimo ir leidimy laikinai gyventi Lietuvos Respublikoje uzsienie¢iams iSdavimo, keitimo, panaikinimo, taip pat jvertinimo, ar santuoka
arba registruotos partnerystés sutartis buvo sudaryta arba vaikas buvo jvaikintas, kad uZsienietis gauty leidima laikinai gyventi Lietuvos Respubliko-
je, tvarkos aprago patvirtinimo” (Zin., 2005, Nr. 126-4509; 2009, 62-2501) (2r. 43 p.) ir Lietuvos Respublikos Vidaus reikaly ministro 2005 m. gruodZio
21 d. jsakymas Nr. 1V-445 ,,Dél leidimy nuolat gyventi Lietuvos Respublikoje uzsieniec¢iams iSdavimo bei fiktyvios santuokos sudarymo jvertinimo

taisykliy patvirtinimo” (Zin., 2006, Nr. 5-157) (zr. 28 p)-
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laikinai gyventi Lietuvoje ir paveda migracijos tar-
nybai santuoka stebéti toliau. Surinkus papildomy
duomeny, Migracijos departamentas vertina, ar yra
pakankamas pagrindas manyti, kad santuoka, regis-
truota partnerysté yra fiktyvi ir tuo pagrindu panai-
kinti / nepratesti leidimo gyventi Seimos susijungi-
mo pagrindu.

Panasi procediira buty taikoma ir dél fikty-
vaus jvaikinimo nustatymo. Jtarus, kad vaikas jvai-
kintas fiktyviai, rastu apklausiami vaiko tévai pagal
specialius klausimynus.

Daugiausia jtarimy kelia santuokos,
kuomet sutuoktiniai iki santuokos sudarymo
maZzai bendravo, nekalba viena kalba, jy soci-
aliné padétis yra skirtinga, didelis amZiaus ar
iSsilavinimo skirtumas.

Statistika / situacija

1 lentelé. Fiktyviy santuoky tendencijos 20062011 m.

Priimta spren- Tikrinta Atsisakyta Panai-
dimy iSduoti/ jtartiny iSduoti kinta
pakeisti lei- atveju LLG leidimy

dima laikinai
gyventi san-
tuokos pagrin-

du

2006 |1965 13

2007 (2304 28

2008 2698 18 4 1
2009 (2985 21 10 2
2010 (2924 61 20 1
2011 |[2867 59 16 3
IS viso 187 71 7

Saltinis: Migracijos departamentas prie LR VRM.

Pirmas fiktyvios santuokos atvejis buvo ofici-
aliai identifikuotas 2001 m. pabaigoje, kai uZsienieté
sudaré santuoka su Lietuvos Respublikos pilieciu ir
kreipési dél leidimo laikinai gyventi iSdavimo. Kilus
jitarimy, kad santuoka gali biti fiktyvi, ir siekiant nu-
statyti santuokos fiktyvuma, 2002 m. buvo surinkta
medziaga ir iSsiysta prokuratiirai. Tuo metu galio-

jusiame jstatyme ,,Dél uzsienieciy teisinés padéties”
(Zin., 1998, Nr. 115-3236) nebuvo jtvirtintos savokos
,fiktyvi santuoka”. Taciau prokuratira, jvertinusi
surinktus duomenis, panaikino santuoka ir leidimas
gyventi Seimos susijungimo pagrindu nebebuvo is-
duotas. Pirma karta , fiktyvios santuokos” savoka ir
,atsisakymo iSduoti leidima gyventi pagrindas” at-
sirado 2004 m. balandzio 29 d. priimtame [statyme
,Dél uzZsienieciy teisinés padéties”.

2 lentelé. Treciyjy Saliy pilie¢iy, kuriems buvo neisduo-
tas leidimas gyventi esant pagristy jtarimy, kad sudary-
ta santuoka fiktyvi, skaicius 2008-2011 m.

2008 m. 2009 m. 2010m. 2011 Is

Pilietybe /

Lytis M|V M |V |IM |V |IM|V
Azerbaidzano 2 1 3
Arménijos 1 1
Baltarusijos 2 1 (5 (1 (2 |11
Gruzijos 1 4 (1 |3 1 |10
Pakistano 2 113
Rusijos 1 |1 (2 |1 |5
Turkijos 1 1 113
Moldovos 1 1 2
Ukrainos 1 2 2 |4 |3 |12
IS viso 2 (2 |2 8 |5 (15 |7 [9 |50

Saltinis: Migracijos departamentas prie LR VRM.
M —moteris, V - vyras.

Nors jtarimy (tikrinty atvejy) dél santuokos
fiktyvumo skaicius auga (nuo 18 jtarimy ir tikrini-
my 2008 m. iki 59 tikrinimy 2011 m.), atsisakymuy is$-
duoti leidimus gyventi santuokos pagrindu skaicius
iSlieka nedidelis (2011 m. buvo atsisakyta iSduoti 16
leidimy laikinai gyventi dél pagristy jtarimy, kad
sudaryta santuoka yra fiktyvi ir 3 leidimai panaikin-
ti). Si problema tapo aktualesné Lietuvai prisijungus
prie Sengeno erdvés (neretai uZsienieciai leidima lai-
kinai gyventi Lietuvoje vertina kaip galimybe patekti
i Sengeno erdve). Todél ateityje skaiciai gali augti.

Siuo metu Lietuvoje fiksuojami tik fiktyviy
santuoky atvejai. Iki Siol nebuvo nustatytas né vie-
nas fiktyvios partnerystés ar fiktyvaus jvaikinimo
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atvejis. Taip pat nebuvo identifikuotas né vienas
atvejis, kuomet fiktyvi santuoka buty sudaryta tarp
dviejy treciyjy Saliy pilieciu.

Siuo metu Lietuvoje fiksuojami tik fiktyviy
santuoky atvejai. Iki Siol nebuvo nustatytas né vie-
nas fiktyvios partnerystés ar fiktyvaus jvaikinimo
atvejis. Taip pat nebuvo identifikuotas né vienas
atvejis, kuomet fiktyvi santuoka buty sudaryta tarp
dviejy treciyjy Saliy pilieciy.

Dazniausia fiktyvios santuokos sudaromos su
Ukrainos, Baltarusijos, Gruzijos ir Rusijos pilieciais.

Fiktyvios santuokos pagrindy leidimus gy-
venti Lietuvoje 2008-2011 m. sieké gauti 16 uZsie-
niec¢iy motery ir 35 uzsienieciai vyrai.

Lietuvoje pirmas fiktyvios santuokos
atvejis buvo oficialiai identifikuotas 2001 m.

Dazniausia fiktyvios santuokos suda-
romos su Ukrainos, Baltarusijos, Gruzijos ir
Rusijos pilieciais.

Motyvai, skatinantys sudaryti fiktyvias
santuokas

Pagrindinis motyvas, dél kurio treciyjy vals-
tybiy pilieciai bando sudaryti fiktyvias santuokas, —
galimybé laisvai keliauti ES viduje ir galimybé dirb-
ti Lietuvoje be apribojimy (nereikalingas leidimas
dirbti). Lietuvos pilieciy atveju pagrindinis motyvas
btina finansiné nauda.

Atvejis: Baltarusijos tolimyjy reisy vairuotojas
sudaré santuokq su Lietuvos piliete. Kartu negyve-
na. [is didzigjq laiko dalj biina komandiruotése. Bet
vedybos jam suteikia teise gyventi ir dirbti Lietu-
voje. Moteris gauna papildomy pajamy.

Pazymeétina, kad atvykus j Lietuva kaip Sei-
mos nariui taikomos didesnés uzsienie¢io apsau-
gos garantijos, nei atvykus kitais pagrindais. Pagal
Lietuvos jstatymus Seimos rysiai, ypac su Lietuvos
pilie¢iu (o dazniausia fiktyvios santuokos ir btina
su Lietuvos pilieciais), garantuoja, kad uzsienietis
galés iSgyventi Lietuvoje 5 metus ir gauti leidima
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nuolat gyventi Lietuvoje. Kitais atvejais teisétai buti
Lietuvoje 5 metus yra pakankamai sudéetinga, pvz.,
leidimai dirbti iSduodami tik 2 metams; jeigu stei-
giamos jmonés, néra garantijos, kad jmoné neban-
krutuos.

Atvejis: Kinijos pilietis sudaré santuokq su 19
mety vyresne LR piliete ir tuo pagrindu gavo lai-
king leidimg gyventi Lietuvoje. Tik po 3 mety, ki-
lus jtarimams, kad sutuoktiniai kartu negyvena, o
ju santuoka yra fiktyvi, buvo atlikta sutuoktiniy
apklausa. Po apklausos ir jvertinus kitas aplinky-
bes buvo padaryta iSvada, kad sutuoktiniai neve-
da bendro tikio, materialiai vienas kito neremia ir
neislaiko, santuoka sudaryta tik dél akiy, neturint
tikslo sukurti Seimos santykius, o tik siekiant Kini-
jos pilieciui gauti leidimg gyventi LR. Todél buvo
priimtas sprendimas leidimo laikinai gyventi Lie-
tuvoje neisduoti. Taciau dar 4 metus, kol vyko ape-
liacijos procesas Kinijos pilietis gyveno Lietuvoje.

Be to, atvykus Seimos susijungimo pagrindu
ir negavus laikino leidimo gyventi, uZsienietis gali
bandyti naudotis ir ES teisine apsauga. PavyzdZiui,
valstybés institucijoms pradéjus leidimo gyventi
panaikinimo ir uZsieniecio iSsiuntimo procediiras,
uzsienieciai pradeda naudotis Europos Zmogaus
teisiy ir pagrindiniy laisviy apsaugos konvencijos
8 str. jtvirtintomis garantijomis dél Seimos gyveni-
mo iSsaugojimo. Todél valstybés institucijoms daug
sudétingiau jrodyti, kad uzsieniecio iSsiuntimas yra
svarbesnis géris visuomenei nei uzsieniecio teisé i
Seimos susijungima.

Fiktyvumo nustatymas, patikrinimai,
problemos

Lietuvos nacionaliné politika neiSskiria fikty-
viy santuoky / registruoty partnerysciy kaip reiski-
nio, keliancio ypatinga grésme neteisétos migracijos
srityje. Fiktyvumo nustatymas yra jstatymiskai re-
glamentuotas. Ta¢iau pareigtinai pabréZia, kad kova
su fiktyviomis santuokomis yra praktiné problema
ir jos iSspresti vien tik teisés aktais nejmanoma. Pa-
grindiné priemoné leidZianti spresti, ar santuoka
yra fiktyvi, yra jtarimus sukelianciy atvejy stebeji-
mas ir apklausos. Ilgi tyrimai reikalauja Zmogiskuju
resursy. Pasigendama ir metodologiniy gairiy, kaip
vykdyti tyrimus.

Pagrindinis motyvas, dél kurio treciy-
ju valstybiy pilieciai bando sudaryti fiktyvias
santuokas, — galimybé laisvai keliauti ES vi-
duje ir galimybé dirbti Lietuvoje be apriboji-
my (nereikalingas leidimas dirbti). Lietuvos
pilie¢iy atveju pagrindinis motyvas biina fi-

nansiné nauda.
N J

Pareigtinai nurodo, kad ypac sunku nustatyti,
ar santuoka fiktyvi, kai leidimo gyventi Seimos susi-
jungimo pagrindu praSoma pirma karta, nes trecio-
sios Salies pilietis leidimo gyventi laukia treciojoje
valstybéje ir pareigtinai neturi galimybiy jvertinti
santuokos tikrumo. Sudétingi ir tie atvejai, kai vie-
nas i$ sutuoktiniy po santuokos iSvyksta gyventi i
kita ES valstybe, o likes sutuoktinis tai slepia (pvz.,
sako, kad yra iSvykes pas draugus, sergancius tévus,
darbo reikalais). Néra jokiy praktiniy galimybiy pa-
tikrinti tokiy santuoky, nes néra vienos ES duome-
ny perdavimo / apsikeitimo sistemos. Patikrinimai
atliekami, kuomet uzsienietis atvyksta prasitesti lei-
dimo gyventi. Néra bendradarbiavimo praktikos ir
nustatant atvejus, kuomet santuoka su ne ES pilieciu
sudaro judus Lietuvos Respublikos pilietis kitoje ES
valstybéje.

Siuo metu santuoka panaikinti sutuoktiniy ar
prokuroro praSymu gali teismas. Migracijos institu-
cijos néra jpareigotos kreiptis j teisma / prokurattirg
dél santuokos pripazinimo negaliojancia. Pasitai-
ko atvejy, kuomet leidimas gyventi panaikinamas
(esant pagrijsty jtarimy, kad sudaryta santuoka fik-
tyvi), taciau pati santuoka néra panaikinama. Uz-
sienietis, kuriam panaikintas leidimas gyventi, bet
kurio santuoka nepanaikinta, gali kreiptis dél naci-
onalinés vizos Seimos susijungimo pagrindu. Sitlo-
ma tobulinti teisinj reguliavima dél santuoky pripa-
zinimo negaliojanciomis visais atvejais, nustacius,
kad sudaryta santuoka yra fiktyvi.

Nustatant fiktyviy santuoky atvejus, Migra-
cijos departamentas atlieka koordinavimo funkcija
bei, jvertings visg turima informacija, priima spren-
dima iSduoti arba atsisakyti iSduoti leidima laikinai
gyventi. Jis taip pat atstovauja bylose teismuose, jei
sprendimas neisduoti / panaikinti leidima gyventi
yra apskundZiamas.

Ne visais atvejais nustatyta fiktyvi
santuoka yra anulivojama.

Atsakomybé ir sankcijos

Iki 2011 m. Lietuvoje nei baudziamoji, nei
administraciné atsakomybé uz fiktyvias santuokas,
registruotas partnerystes ar jvaikinimus nebuvo
numatyta. 2011 m. gruodzio 22 d. Administracini
teisés pazeidimy kodeksas buvo papildytas 206
straipsniu, kuriuo numatyta administraciné atsa-
komybé Lietuvos gyventojui uz pagalbg neteisétu
btdu uzsienie¢iui gauti dokumenta, patvirtinantj
teise buti ar gyventi Lietuvos Respublikoje®. Pazeidi-
mas uztraukia bauda fiziniams asmenims, juridiniy
asmeny vadovams ar juridiniy asmeny vadovy jga-
liotiems asmenims nuo dviejy Simty penkiasdesim-
ties iki vieno tuikstancio lity. Kol kas néra praktikos
taikant Sio kodekso straipsnj.

Jeigu yra rimtas pagrindas manyti, kad su-
daryta santuoka, registruota partnerysté ar jvaiki-
nimas yra fiktyvus, treciosios Salies pilieciui panai-
kinamas arba neiSduodamas leidimas gyventi. Taip
pat Migracijos departamentas tokiam uZsienieciui
gali uzdrausti atvykti j Lietuva iki 5 mety (Istatymo
133 str.). Tokj sprendimag Migracijos departamentas
gali priimti savo iniciatyva arba migracijos tarnybuy,
konsuliniy jstaigy ar kity institucijy teikimu?®.

Fiktyvios santuokos, jeigu jos sudarytos Lietuvoje,
gali buti pripazintos negaliojanciomis pagal vieno i$
sutuoktiniy arba prokuroro ieskinj (Civilinio kodek-
so 3.39 straipsnis). UZsienyje sudarytos santuokos
gali buti pripaZzintos negaliojanc¢iomis Lietuvoje tik
tuo atveju, jeigu bty jrodyta, kad abu sutuoktiniai,
gyvenantys Lietuvoje, santuoka uzsienyje sudaré
vien tam, kad iSvengty santuokos pripazinimo nega-
liojancia Lietuvoje. Fiktyvig santuoka negaliojancia
pripaZzjsta bendros kompetencijos (civilinis) teismas.
Prokurorai dél santuokos pripazinimo negaliojancia
i teisma kreipiasi gindami vie$ajj interesa.

Lietuvos Respublikos Administraciniy teisés pazeidimy kodeksas (Zin.,
2011, Nr. 163-7758).

SLietuvos Respublikos Vyriausybés 2005 m. balandZzio 20 d. nutari-
mas Nr. 436 , Dél Uzsienieciy, kuriems draudziama atvykti j Lietu-
vos Respublika, saraso sudarymo ir tvarkymo taisykliy patvirtini-
mo” (Zin., 2005, Nr. 52-1747; 2008, Nr. 107-4085).
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Iki 2011 m. Lietuvoje nei baudZiamoji, nei
administraciné atsakomybé uZ fiktyvias santuo-
kas, registruotas partnerystes ar jvaikinimus ne-
buvo numatyta.

Apskundimas

Asmuo turi teise apskuysti kiekvieng Migraci-
jos departamento sprendima administraciniam teis-
mui (pirmos instancijos) per 14 dieny nuo sprendi-
mo jteikimo dienos. Fiktyviy santuoky atveju skun-
dziamas yra Migracijos departamento sprendimas
neiSduoti / nepratesti leidimo gyventi. Skundzia-
mi dauguma sprendimy - tiek pirmos instancijos
administraciniam teismui, tiek ir apeliacine tvarka
Vyriausiajam administraciniam teismui. 2011 m.
buvo apskuysti 3 sprendimai: 1 skundas buvo atmes-
tas kaip nepagristas, o 2 skundai — patenkinti. Jei
sprendimg apskundes treciosios Salies pilietis yra
Lietuvoje, jis / ji turi teise likti gyventi Lietuvoje iki
tol, kol bus priimtas galutinis teismo sprendimas.

Isvados

1. Tai pirmas tokio pobiidzio tyrimas. Tyrimas buvo
atliekamas remiantis antriniais Saltiniais, prieinama
statistine informacija ir eksperty apklausa. Gilesné
atvejy analizé buity labai naudinga. Taciau ir Sis tyri-
mas leido atskleisti tam tikras problemas.

2. Fiksuojamuy fiktyviy santuoky atvejy néra daug. Mazi
skaiciai gali biiti susije ir su tokiy atvejy identifikacijos
sunkumais. Kaip rodo statistika, daugiausia fiktyviy
santuoky sudaroma su pilieéiais i§ kaimyniniy Saliy,
t. y. panasSaus mentaliteto ir kalbanciy rusy kalba.

3. Pagrindiniai motyvai, skatinantys sudaryti fiktyvias
santuokas siekiant gauti leidima gyventi Lietuvo-
je, — galimybé laisvai keliauti ES viduje ir galimybé
dirbti Lietuvoje be apribojimy (nereikalingas leidimas
dirbti). Be to, atvykus j Lietuva kaip Seimos nariui, tai-
komos didesnés uzsienie¢io apsaugos garantijos, nei
atvykus kitais pagrindais. Lietuvos pilieciy atveju pa-
grindinis motyvas yra finansiné nauda. Visi Sie moty-
vai svaris iSliks ir artimiausioje ateityje, todél fiktyviy
santuoky skaic¢ius nemazés.

4. Kol kas fiktyviy santuoky patikrinimy praktika yra
ribota. Daugiausia patikry vykdoma Vilniaus mieste.

Susiduriama ir su Zmoniskyjy iStekliy problemomis,
triksta patirties, pasigendama metodiniy gairiy, kaip
vykdyti tyrimus. Todél tikslinga biity organizuoti mo-
kymus migracijos tarnyby pareigtinams, kaip identifi-
kuoti ir tirti fiktyviy santuoky atvejus, pasinaudojant
kity ES valstybiy patirtimi.

. Yra nustatyti kriterijai, kuriais remiantis pareigtinai

gali pradeéti tyrimg dél santuokos fiktyvumo. Taciau
néra iki galo sukurta fiktyviy santuoky identifikavi-
mo iniciavimo sistema. Tyrimai pradedami pareigiino
iniciatyva. Sitiloma svarstyti galimybe tam tikras san-
tuokas / registruotas partnerystes tikrinti be iSimciy
(pvz., kai prasoma leidimo iSkart sudarius santuoka).

. Fiktyvumo nustatymas neretai tesiasi ilgai (gali trukti

iki poros mety), nes nesurinkus pakankamai jrody-
my, negalima daryti iSvados dél santuokos fiktyvu-
mo. Visi Migracijos departamento sprendimai gali
biuti apskuystai teismui, todél duomenys turi biti tiks-
las ir pagristi.

. Dauguma Migracijos departamento sprendimy neis-

duoti / nepratesti leidimo gyventi treciyjy saliy pilie-
Ciai apskundzia. Apeliacijos procediira trunka ilgai ir
tai leidzia migrantams pasilikti Lietuvoje, o neretai ir
iSvykti i kita ES salj.

. Kilus pagrijsty jtarimy, kad sudaryta santuoka / regis-

truota partnerysté yra fiktyvi, Migracijos departamen-
tas priima sprendima neiSduoti / nepratesti leidimo
laikinai gyventi Lietuvoje. Tac¢iau Migracijos depar-
tamentas néra jpareigotas kreiptis i prokuratiira dél
santuokos panaikinimo. Sitiloma aiSkiai reglamentuo-
ti tolimesne procediira dél santuokos panaikinimo nu-
stacius, kad santuoka yra fiktyvi.

. Vienintelé sankcija uZsienieciui, nustacius, kad jis /

ji sudareé fiktyvig santuoka norédamas gauti leidima
gyventi Lietuvoje, yra leidimo naikinimas. Migraci-
jos departamentas taip pat gali uzdrausti atvykti to-
kiam asmeniui i Lietuva iki 5 mety. Lietuvos piliec¢iui
iki 2011 m. pabaigos i$ viso jokia atsakomybé — nei
baudziamoji, nei civiliné — nebuvo numatyta. 2011 m.
gruodj priimti Administracinés teisés kodekso pakei-
timai turéty veikti kaip prevenciné priemoné, taciau
neaisku, ar numatyta bauda sulaikys nuo piktnau-
dziavimo.
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Summary of the study

Context

Entry of third-country nationals to the EU for the
purpose of family reunification is becoming increasing-
ly important. In 2010, the EU Member States issued
approximately 2.5 millions of first residence permits,
with 30 per cent of them issued for the purpose of fam-
ily reunification. Similar tendencies are observed also
in Lithuania, where annually approximately 700 resi-
dence permits are issued for the first time for the pur-
pose of family reunification, and approximately 3000
decisions on replacement of a residence permit based
on family reunification are adopted.

Lithuania implements a restrictive immigration policy,
hence migrants from third countries wishing to enter
Lithuania, but not meeting the requirements set forth
for entry attempt/may attempt to search for ways of
obtaining a visa or a residence permit by unlawful
means. One of such means is contraction of a marriage/
registered partnership of convenience with Lithuanian
citizens or aliens legally residing in Lithuania as well
as fake adoption. Lithuania’s experience in preventing
and combating such offences is not extensive, the ways
of deception have not been analysed in greater depth.
This study is the first attempt to review and evaluate
the situation. It presents legal basis and identifies the
practical problems arising in the course of detecting
and investigating of marriages of convenience.

In 2010 approximately 30 per cent of EU
residence permits were issued for the purpose of
family reunification.

Legal basis and definitions

The Law on the Legal Status of Aliens (Official Ga-
zette, No 73-2539, 2004) (hereinafter — the “Law”) does
not define the concept “family”. However, the Law
stipulates who is to be considered family members in
the context of migration. What “family members” re-
fers to depends on the status of the sponsor who is to
be joined by his family members, that is, whether he
is a third-country national, or a non-mobile citizen of
the Republic of Lithuania, or an EU citizen or a mobile
citizen of the Republic of Lithuania. It should be noted
that the spouse/partner from a third country must be
at least 21 years old, and children — not older than 18
years old.

The Law does not define the content of a mar-
riage and a registered partnership. This is defined by
the law of every country of origin of a third-country
national, i.e., Lithuanian migration institutions recog-
nise a marriage or registered partnership contracted
abroad without any additional formalities. Under the
Law, unmarried cohabitation (non-registered partner-
ship) would not be considered as living in a family re-
lationship and the basis for gaining entry to Lithuania.

A marriage / registered partnership between sa-
me-sex persons would not be considered legitimate,
and an alien would not be issued a residence permit
based on such a marriage/registered partnership. Al-
though the Law stipulates the concept of a registered
partnership, a registered partnership between same-
sex persons would not be accounted for by the Civil
Registrar’s Office, which keeps records of all marriages
contracted by citizens of the Republic of Lithuania both
in Lithuania and abroad. However, the marriages/reg-
istered partnerships contracted abroad between two
aliens are not accounted for and examined by Lithua-
nian institutions. Therefore, it remains unknown what
action would be taken if a residence permit was ap-
plied for by an alien who has contracted a registered
partnership recognised abroad with another alien
lawfully residing in Lithuania. Most likely, this issue
would be referred to court.

The Law defines the concepts of a marriage of
convenience, a registered partnership of convenience
and fake adoption. A marriage or registered partner-
ship are defined by the Law are those of convenience
when they are contracted with the aim of obtaining a
residence permit to reside in the Republic of Lithuania
and not seeking to create other legal consequences of
marriage or registered partnership established by the
legal acts of the Republic of Lithuania. The concept
“false declaration of paternity”, though not defined,
is derived from the concept “fake adoption”, which
is defined as the adoption procedure carried out with
the aim of obtaining a residence permit to reside in the
Republic of Lithuania and not seeking to create other
legal consequences of adoption established by the le-
gal acts of the Republic of Lithuania.

The Law currently provides for the possibility
of revoking a residence permit due to contracting of a
marriage of convenience or a registered partnership of
convenience only when such a residence permit is held
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by a third-country national who enters the country for
reunification with another third-country national or a
non-mobile citizen of the Republic of Lithuania. How-
ever, marriages of convenience may also be contract-
ed by EU citizens or mobile citizens of the Republic
of Lithuania. Therefore, the amendments to the Law
submitted to the Seimas provide for the possibility of
revocation of a residence permit of a family member
of an EU citizen if a third-country national contracts a
marriage of convenience or a registered partnership of
convenience with an EU citizen or a mobile citizen of
the Republic of Lithuania.

It must be emphasised that the concepts defined
by the Law apply only in the field of regulation of the
Law, i.e., in procedures concerning migration of aliens.
In the fields of social security, civil law and in other
fields, the concepts of family members may differ from
those defined by the Law.

The spouse / partner from a third country
must be at least 21 years old, and children — not
older than 18 years old.

Verification of legitimacy of a
marriage/registered partnership

When a spouse or a partner enters the coun-
try and applies for the issuance of a residence permit
based on family reunification, the officers of the Mi-
gration Department under the Ministry of the Interior
of the Republic of Lithuania (hereinafter — the “Migra-
tion Department”) and a migration service must assess
whether a contracted marriage or registered partner-
ship is not that of convenience. The object of assess-
ment is the alien’s marriage or registered partnership
contracted over the period of 5 years preceding sub-
mission of an application for the issuance/replacement
of a residence permit and raising grounded suspicions.

Orders of the Minister of the Republic of Lithua-
nia' list the factors permitting to determine whether
a registered partnership or a marriage of convenience
has been contracted:

* the persons who have contracted a marriage or a
registered partnership do not have a common do-
micile;

¢ the spouses or the persons who have contracted a

registered partnership do no run a common hou-
sehold;

¢ the spouses or the persons who have contracted
a registered partnership do not speak a language
understood by both;

¢ Dbefore contracting the marriage or the registered
partnership, the persons have never met each ot-
her;

¢ the spouses or the persons who have contracted
the registered partnership are inconsistent about
important circumstances;

* money has been paid for contracting the marria-
ge or the registered partnership (except for money
offered as a dowry, if prospective spouses come
from the countries in which offering of a dowry is
customary);

¢ there is evidence that one or both spouses contrac-
ted marriages of convenience or registered par-
tnerships of convenience in the past.

Officers are usually suspicious about the spou-
ses who communicated little before contracting the
marriage, do not speak a language understood by
both, are of a different social standing, and differ con-
siderably with respect to their age or education.

In order to evaluate suspicions, officers of mig-
ration services verify whether the spouses have a com-
mon domicile, whether they run a common household,
whether they speak a language understood by both,
how long they communicated with each other before
contracting the marriage. This information is obtained
by interviewing the spouses in writing and conduct-
ing on-spot verifications. In the case of an interview,
special questionnaires are compiled in order to ask
both spouses separately about the same facts — how
they became acquainted, what common friends they
have, how their dwelling looks like, etc. If the informa-
tion provided by the spouses is inconsistent, there are
grounds to suspect that a marriage of convenience may
have been contracted. Moreover, parents, neighbours,

10Order No 1V-329 of 12 October 2005 of the Minister of the Interior of the Republic of Lithuania on Approval of the Description of the Proce-
dure for Submitting Documents to Obtain a Temporary Residence Permit in the Republic of Lithuania and Issuing to Aliens, Replacing and
Revoking Temporary Residence Permits in the Republic of Lithuania, Also Assessing Whether a Marriage or a Registered Partnership has
been Contracted or a Child has been Adopted for the Alien to Obtain a Temporary Residence Permit in the Republic of Lithuania (Official
Gazette, No 126-4509, 2005; 62-2501, 2009) (see p. 43) and Order No 1V-445 of the Minister of the Interior of the Republic of Lithuania of 21
December 2005 on Approval of the Rules for Issuance of Permanent Residence Permits in the Republic of Lithuania to Aliens and Assessing
the Marriage of Convenience (Official Gazette, No 5-157, 2006) (see p. 28).
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friends, acquaintances may also be interviewed. If one
of the spouses or partners who is a third-country na-
tional resides abroad, an interview is conducted by an
officer of a diplomatic mission of the Republic of Lithu-
ania at a written request of the Migration Department.
A refusal to participate in an interview is a reasonable
ground for believing that the contracted marriage is
that of convenience. In the event of a failure to collect
sufficient data and information allowing to believe that
a marriage of convenience or a partnership of conveni-
ence has been contracted, the Migration Department
takes a decision on the issuance of a temporary resi-
dence permit in Lithuania and authorises a migration
service to further monitor the spouses. Upon collect-
ing additional data, the Migration Department decides
whether there is a sufficient ground to believe that the
marriage or the registered partnership is that of con-
venience and, on this ground, to revoke/not to extend
a residence permit issued for the purpose of family re-
unification.

A similar procedure would apply to identify
fake adoption. If there are suspicions that a fake adop-
tion has been effected, the parents of a child are inter-
viewed in writing according to special questionnaires.

Usually suspicion of genuine character of
marriage arises when spouses communicated lit-
tle before contracting the marriage, do not speak a
language understood by both, are of a different so-
cial standing, and differ considerably with respect
to their age or education.

Statistics / current situation

The first case of a marriage of convenience
was identified at the end of 2001, when a female
alien contracted a marriage with a male citizen of the
Republic of Lithuania and applied for the issuance of a
temporary residence permit. As there were suspicions
that a marriage of convenience had been contracted
and in order to determine the fictitious character of
the marriage, relevant data were collected in 2002
and submitted to the prosecutor’s office. The Law on
the Legal Status of Aliens in force at that time (Official
Gazette, No 115-3236, 1998) did not contain a definition
of the concept “marriage of convenience”. The concepts
“marriage of convenience” and “ground for refusing
to issue a residence permit” appeared for the first time
in the version of the Law on the Legal Status of Aliens
passed on 29 April 2004.

Although the number of suspicious cases (ca-
ses verified) concerning the fictitious character of a
marriage is growing (from 18 suspicious cases and
verifications in 2008 to 59 verifications in 2011), the
number of refusals to issue residence permits for the
purpose of family reunification remains small (in
2011, the issuance of temporary residence permits was
refused in 16 cases due to grounded suspicions that
a marriage of convenience has been contracted, and
3 permits were revoked). This problem has become
more acute upon Lithuania’s accession to the Schengen
Area (aliens often view a temporary residence permit
in Lithuania as a possibility of entering the Schengen
Area). Therefore, the numbers may grow in the future.

Table 1. Trends in the field of marriages of convenience
over 2006-2011

Decisions to  Suspicious Refusals  Permits

issue/replace cases toissue  revoked
a temporary verified  temporary
residence residence
permit based permits
on family
reunification
2006 1965 13
2007 2304 28 8
2008 2698 18 4 1
2009 2985 21 10 2
2010 2924 61 20 1
2011 2867 59 16 3
Total 187 71 7

Source: Migration Department under the Ministry of the Interior
of the Republic of Lithuania

Currently, Lithuania records only the cases of
marriages of convenience. No cases of a partnership
of convenience or fake adoption have so far been
established. Moreover, there has so far been no case of
contraction of a marriage of convenience between two
third-country nationals.

Marriages of convenience are most often con-
tracted with citizens of Ukraine, Belarus, Georgia and
Russia.

During 2008-2011, 16 female third country na-
tionals and 35 male third country nationals sought to
receive a residence permits by contracting a marriage
of convenience.
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Table 2. Number of third-country nationals refused
residence permits in the presence of reasonable
suspicions that a marriage of convenience has been

contracted over 2008-2011

2008 2009 2010 2011 Total

Citizenship/Sex | F | M| F| M |F|M|F|M

Azerbaijan 2 1 3
Armenia 1 1
Belarus 2 115|112 11
Georgia 1 4 |11]3 1 10
Pakistan 2 1 3
Russia 11112(1 5
Turkey 1 1 1 3
Moldova 1 1 2
Ukraine 1 2121413 12
Total 22128 ]|5|15|7]9 50

Source: Migration Department under the Ministry of the
Interior of the Republic of Lithuania. F - female, M - Male.

In Lithuania the first case of a marriage of
convenience was identified at the end of 2001

Marriages of convenience are most often
contracted with citizens of Ukraine, Belarus, Geor-
gia and Russia.

Motives for contracting marriages of
convenience

The main reason why third-country nationals
attempt to contract marriages of convenience is the
possibility of free movement within the EU and the
possibility of employment in Lithuania without a
work permit. In the case of Lithuanian citizens, the
main reason is financial gain.

Case: A Byelorussian long-distance lorry driver
contracted a marriage with the citizen of Lithuania.
During the investigation it was found out that the
couple does not live together. For the most of time he
is_far away on the trips. However, for a Byelorussian
citizen the marriage ensures the possibility of living
and working in Lithuania. A woman gains additional
income.

It should be pointed out that if an alien enters
Lithuania as a family member, greater guarantees of
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the alien’s protection will apply than applied when en-
tering on other grounds. Under Lithuanian laws, fam-
ily relationships, especially with a Lithuanian citizen
(marriages of convenience are most frequently con-
tracted with Lithuanian citizens), guarantee that an
alien will be allowed to reside in Lithuania for 5 years
and obtain a permanent residence permit. In other cas-
es, it is a rather difficult task to reside in Lithuania for
5 years, e.g., work permits, if issued for the purposes
of employment, are valid for as few as 2 years; if en-
terprises are established, there is no guarantee that an
enterprise will not become bankrupt.

Case: A citizen of China contracted a marriage
with a Lithuanian woman who is nineteen year
older. The age difference raised suspicions whet-
her the marriage is genuine. After investigation it
was concluded that spouses do not share a common
household, do not provide each other, that the mar-
riage was made of convenience without any goal to
create a family but rather to get a temporary resi-
dence permit. The permit for a citizen of China was
not extended but it took another 4 years to finalize
the case in the appeal procedure.

Moreover, if an alien enters the country for the
purpose of family reunification and does not obtain
a temporary residence permit, the alien may attempt
to avail himself also of legal protection of the EU. For
example, in the event of state institutions commencing
the procedures of revocation of a residence permit and
expulsion aliens resort to guarantees as stipulated in
Article 8 of the Convention for the Protection of Hu-
man Rights and Fundamental Freedoms of the Council
of Europe on respect for family life. Therefore, it is a
much more complicated task for the state institutions to
prove that expulsion of the alien is more important for
the public than the alien’s right to family reunification.

Determination of fictitiousness,
verifications, problems

Lithuania’s national policy does not single out
marriages / partnerships of convenience as a phenom-
enon posing a considerable threat in the field of irregu-
lar migration. Determination of fictitiousness is regu-
lated at the statutory level. However, officers stress
that combating marriages of convenience is a practi-
cal problem, and it is not possible to solve it by legal
acts alone. The main measure enabling to conclude
whether a marriage is that of convenience is monitor-
ing of suspicious cases and interviews, which requires

The main reason why third-country na-
tionals attempt to contract marriages of conveni-
ence is the possibility of free movement within the
EU and the possibility of employment in Lithuania
without a work permit. In the case of Lithuanian

citizens, the main reason is financial gain.

involvement of human resources. There is also a lack
of methodological guidelines for conducting investiga-
tions.

Officers indicate that it is a highly complicated
task to establish whether a marriage of convenience
has been contracted when an application for the issu-
ance of a residence permit for family reunification is
lodged for the first time, because a third-country na-
tional needs to wait for the residence permit in a third
country, and officers are unable to assess whether a
marriage is genuine. It is also complicated when one of
the spouses following contraction of a marriage leaves
to another EU Member State, and the remaining spouse
conceals the fact (e.g., claims that the other spouse has
left to visit friends, ailing parents, on a business trip).
It is not practically possible to check such marriages,
because there is no uniform EU data transmission /
exchange system. Verifications are conducted when
an alien enters Lithuania for the purpose of extension
of a residence permit. Neither is there any practice of
detecting the cases when a marriage is contracted be-
tween a third-country national and a mobile citizen of
the Republic of Lithuania in another EU Member State.

The study has allowed to identify a legal loop-
hole relating to nullification of marriages. Presently, a
marriage may be declared null and void by court at
the request of the spouses or a prosecutor. Migration
institutions are not authorised to refer to court / pros-
ecutor’s office for nullification of a marriage. In some
cases, a residence permit is revoked (in the presence
of grounded suspicious that a marriage of convenience
has been contracted), but the marriage is not annulled.
An alien whose residence permit has been revoked,
but whose marriage has not been annulled, may apply
for the issuance of a national visa on the basis of family
reunification. It is proposed to improve legal regula-
tion of nullification of marriages in all cases when a
marriage of convenience has been contracted.

In identifying marriages of convenience, the Mi-
gration Department performs the co-ordination func-
tion, and also, upon considering the entire available

information, adopts a decision to issue or refuse a tem-
porary residence permit. It also acts as a party to court
proceedings if a decision to refuse/revoke a residence
permit is appealed against.

Not all identified marriages of conveni-
ence are taken to the court and annulled.

Liability and sanctions

Until 2011, neither criminal, nor administrative
liability had been stipulated in Lithuania for marriages
or partnerships of convenience or fake adoptions. On
22 December 2011, the Code of Administrative Of-
fences was supplemented with Article 2065, which pro-
vides for administrative liability of a Lithuanian citizen
for aiding an alien in obtaining, by unlawful means, a
document confirming the right to stay or reside in the
Republic of Lithuania.? This offence is subject to a fine
in the amount from two hundred and fifty Litas up to
one thousand Litas for natural persons, heads of legal
persons or authorised representatives of heads of legal
persons. This Article of the Code has not been applied
in practice yet.

If there is a valid ground for believing that a
marriage or partnership of convenience has been con-
tracted or fake adoption has been effected, a residence
permit issued to a third-country national will be re-
voked or its issuance will be refused. Moreover, the
Migration Department may prohibit the alien from
entering Lithuania for a period of up to 5 years (Ar-
ticle 133 of the Law). The Migration Department may
adopt such a decision at its own discretion or on the
recommendation of migration services, consular posts
or other institutions.?

Marriages of convenience, if contracted in Lithu-
ania, may be declared null and void on the petition of
either spouse or a public prosecutor (Article 3.39 of the
Civil Code). The marriages contracted abroad may be
declared null and void in Lithuania only if evidence is
provided that both spouses residing in Lithuania con-
tracted a marriage abroad solely to avoid nullification

?Code of Administrative Offences of the Republic of Lithuania
(Official Gazette, No 163-7758, 2011).
3Government of the Republic of Lithuania Resolution No 436 of 20 April
2005 on Approval of the Rules for Compiling and Managing the National
List of Aliens Refused Entry to the Republic of Lithuania (Official Gazette,
No 52-1747, 2005; No 107-4085, 2008).
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of the marriage in Lithuania. A marriage of conveni-
ence is declared null and void by a court of general
jurisdiction (civil court). Prosecutors refer to court for
nullification of a marriage in defence of public interest.

Until 2011, neither criminal, nor adminis-
trative liability had been stipulated in Lithuania
for marriages or partnerships of convenience or
fake adoptions.

Appeal procedure

A person has the right to appeal to an admi-
nistrative court (of the first instance) against any deci-
sion of the Migration Department within 14 days from
delivery of the decision. In the case of marriages of con-
venience, a decision of the Migration Department re-
fusing the issuance / extension of validity of a residence
permit is appealed against. The majority of decisions
are appealed both to administrative courts of the first
instance, and under appellate review to the Supreme
Administrative Court.In2011,3 decisionswereappealed
against, with 1 appeal dismissed as unfounded, and 2
appeals — upheld. If a third-country national who has
appealed against a decision is staying in Lithuania, the
alien has the right to remain in Lithuania until a court
adopts the final decision.

Conclusions

1. This is the first study related to marriages of conve-
nience and migration. The study was carried out on
the basis of secondary sources, available statistical in-
formation and expert survey. Even though the study
gives the insight into the problem, the need for a more
in-depth analysis persists.

2. The number of recorded cases when a marriage of
convenience has been contracted with the Lithua-
nian citizens is not large. Small numbers may also be
associated with difficulties in identifying such cases.
According to statistical data, the majority of marria-
ges of convenience are contracted with citizens of the
neighbouring countries, i.e., the persons having a si-
milar mentality and speaking the Russian language.

3. Among the main reasons encouraging foreigners to
contract marriages of convenience is the possibility
of free movement within the EU and the possibility
of employment in Lithuania without limitations (it
is not obligatory to hold a work permit). Moreover,
if an alien enters Lithuania as a family member,
greater guarantees of the alien’s protection will apply
than when entering on other grounds. In the case of
Lithuanian citizens, the main reason is financial gain.
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All mentioned reasons will remain topical also in
the nearest future, thus the number of marriages of
convenience might even increase.

. The practice of verification of marriages of convenien-

ce is so far rather limited. Most verifications are con-
ducted in Vilnius. Moreover, there exist problems of
human resources, the lack of experience. There are no
methodological guidelines for conducting of investi-
gations. Therefore, it is expedient to organise trainings
for officers of migration services on the identification
and investigation of marriages of convenience based
on the experience accumulated by other EU Member
States.

. The criteria which serve as a basis for grounded suspi-

cions concerning the fictitious character of a marriage
have been specified. However, the system of initiation
of investigations is not fully developed. Investigations
are initiated by an officer who has suspicions over the
genuine character of a marriage. It is proposed to con-
sider the possibility of verifying certain marriages/
registered partnerships without any exceptions (e.g.,
recently contracted ones).

. Determination of fictitiousness often lasts for a long

time (may take up to a couple of years), because in
the absence of sufficient evidence, it is not possible
to draw a conclusion that a marriage of convenience
has been contracted. All decisions of the Migration
Department may be appealed against to court, hence
the data must be accurate and grounded.

. The majority of decisions of the Migration Department

to refuse the issuance / extension of a residence permit
are appealed against by third-country nationals.
Appeal procedures take a long time, which permits
migrants to stay in Lithuania, and frequently to leave
to another EU country.

. In the presence of grounded suspicions that a mar-

riage/registered partnership of convenience has been
contracted, the Migration Department adopts a deci-
sion to refuse the issuance/extension of a temporary
residence permit in Lithuania. Further procedures
regarding the nullification of a marriage are not tho-
roughly regulated. This may create conditions for
abuse.

. The only sanction against an alien upon establishing

that he has contracted a marriage of convenience in
order to obtain a residence permit in Lithuania is revo-
cation of the permit. The Migration Department may
also prohibit such a person to enter Lithuania for a
period of up to 5 years. Until 2011, Lithuanian citizens
had been subject to neither criminal, nor administra-
tive liability. The amendments to the Code of Admi-
nistrative Offences adopted in December 2011 should
function as a preventive measure, though it remains
unclear whether the specified penalty will deter from
abusing.




